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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

PRESENT:- N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Sessions Case No. 196 of 2014 

U/s. 448/376(D)/34  of IPC. 

 
State of Assam 

 
-Vs- 

 
 Md. Hussain Seikh and one……. Accused persons 

 

FOR THE PROSECUTION :-  Mr. P. K. Sarmah, Addl. P.P. 

FOR THE DEFENCE  :-   Mr. A.K. Mahanta, Advocate. 

EVIDENCE RECORDED ON :-  22-12-16,1-6-17,15-9-17 and 16-9-19.  

ARGUMENTS HEARD ON :-  5-11-2019. 

 JUDGMENT DELIVERED ON   :-   5-11-2019. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that on 1-6-2014 at about                 

12 noon while the prosecutrix was washing dishes at the house of 

accused Babul Ali, he asked her to have a cold drink and after 

consuming the same she became senseless. Taking advantage of this 

position, both the accused persons named in the FIR came to her house 

and committed rape on her. Hence, the FIR was lodged. 
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2. Based on the said FIR, Missamari PS case No.58/14 U/s.120(B)/ 448/ 

376(g) of IPC read with Sec.6 of the POCSO Act  was registered and 

after completion of investigation, police submitted charge-sheet against 

both the accused persons  U/s.120(B)/448/376(g) of the IPC.   

3. On appearance of the accused persons, copies of relevant documents 

were furnished to them in compliance of the provision of Sec.207 

Cr.P.C. and the case being one triable exclusively by the learned Court 

of Sessions, the same was committed to the learned Court of Sessions 

for trial whereupon the same was again re-transmitted to this court for 

disposal.  

4. Having heard Ld. counsel for both the sides and considered the 

materials on record, a formal charge was framed against both the 

accused persons U/s.448/376(D)/34 IPC and read over and explained to 

the accused persons to which they pleaded not guilty and claimed to be 

tried.  

5. During trial, the prosecution has examined as many as 8 (eight) 

witnesses including CW1 and CW2. On closure of the prosecution 

evidence, the accused was examined U/s 313 Cr.P.C. to which he 

declined to adduce any evidence. At the end of the trial, the argument 

advanced by the learned counsel for both the sides were heard.    

6. It is pertinent to mention here that during trial of this case accused 

Babul Ali suddenly remained absent in the Court and finally the case 

against him was filed on 15-6-16. Thus, accused Hussian Seikh only 

faced the trial.  

POINT FOR DETERMINATION 

(i) Whether on 1-6-14 at about 12 noon the accused persons 

committed house trespass by illegally entering into the 

house of the prosecutrix and committed gang rape on 

her in furtherance of their common intention and thereby 
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committed an offence u/s 448/34 of the IPC and 

U/s.376(g) of the IPC ? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

7. It is pertinent to mention at the outset that in order to bring home the 

charges against the accused, the prosecution has examined as many as 

eight witnesses in this case. It is also important to point out here that 

prosecutrix could not be examined in this case as her attendance could 

not be procured despite issuance of several notices/summons from this 

Court.  Many of the summons issued from time to time had returned 

with report that she was not available in the locality. Finally the serving 

police personnel was summoned to appear before this Court along with 

the witnesses of the said locality and accordingly on 16-9-19 the 

serving constable along with the VDP secretary of Bherbheri village had 

appeared before this Court and they were examined as CW1 and CW2. 

They have stated before this Court that the prosecutrix had left the 

locality a year ago and presently staying in Delhi. CW2 who is the VDP 

secretary of the said village had also stated that the prosecutrix had left 

the locality years ago and presently staying in Delhi. It has, however, 

appeared from the materials available on record that there is nothing 

on record to show the present address of the prosecutrix at Delhi. 

Nobody knows where the victim girl had shifted to years ago but it has 

been fully established that the attendance of the said prosecutrix 

cannot be procured by the prosecution and therefore this case came to 

decide on the basis of the rest of the evidence available on record.  

8.  PW1 Paniram Kurmi has deposed in his evidence that on the alleged 

day of the incident he was informed over telephone that rape was 

committed on the prosecutrix.  Then he came to the house of the 

prosecutrix and asked her and the prosecutrix told that accused Babul 

Ali had given her a cold drink to have and after consuming the same 
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she felt drowsy and vomited. After a while the accused Hussain Seikh 

and Babul Ali came to her house and committed rape on her. 

9.  PW2 Sri Shyamanta Das has deposed that on the alleged day of the 

incident the prosecutrix went to his shop and asked him to write an FIR 

and accordingly he had written the FIR which is Ext.1 and Ext.1(1) is 

his signature. He has also stated in his cross examination that he has 

no personal knowledge about the occurrence.  

10. PW3 Smti Sukhmait Boraik has deposed that she is the resident 

adjacent to the house of the prosecutrix. On the alleged day of the 

occurrence while she was sitting on her court-yard, she noticed accused 

Babul and Hussain Seikh coming to the house of the prosecutrix. Since 

they did not leave the house for long time, she suspected a foul play 

and came to the house of the prosecutrix  when she had found the 

prosecutrix in a naked position and accused Babul Ali was lying above 

her. She shouted at Babul and Babul and Hussain Seikh ran away. 

Accused Hussain was standing outside the house. The prosecutrix was 

senseless and PW3 had given her a slap and then she woke up and 

vomited. 

11. PW4 Smti Soneswari Kalandi has deposed that on the day of the alleged 

occurrence she heard shouts of PW3 and went to the house of the 

prosecutrix. She found the prosecutrix in semi conscious state and 

noticed her vomiting. On the following morning she was informed by 

the prosecutrix that the accused Babul gave her a cold drink to have 

and after consuming the same she did not know what happened to her. 

12. PW5 Dr. Amarjit Kaur is the Medical Officer who examined the alleged 

victim girl/prosecutrix on 3-6-14 at Kanaklata Civil Hospital, Tezpur in 

connection with Missamari PS case No.58/14 U/s.120(B)/448/376(g) of 

IPC read with Sec.6 of the POCSO Act. She has given opinion that the 

prosecutrix was around 18 years of age and there was no sign and 

symptoms of recent sexual intercourse. It also appears from her 
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evidence that no mark of violation could be seen on the body as well as 

the private part of the prosecutrix.  

13. PW6 Sri Bijay Jaria has deposed in his evidence that he heard hulla on 

the road and also heard that prosecutrix was raped. He immediately 

came to the house of the prosecutrix where he was told by the PW3 

that accused Babul had raped the prosecutrix and accused Hussain 

Seikh was standing outside the house. PW6 also asked the prosecutrix  

but she could not say anything as she was under intoxication. On the 

following day PW6 asked the prosecutrix and then she told that accused 

Babul had raped her.  

14. I have carefully considered the aforesaid evidence on record. It is 

clearly noticeable from the evidence on record that the prosecutrix was 

working in the house of accused Babul Ali when he had offered her a 

drink to have and after consuming the same she felt drowsy. She then 

came to her house and thereafter accused Babul  and Hussain came to 

her house. The evidence of PW3 goes to show that when she came to 

the house of the prosecutrix she found Hussain Seikh standing outside 

and saw accused Babul and the prosecutrix in a naked condition and 

Babul was lying above the body of the prosecutrix. However, when she 

shouted both the accused persons ran away. The evidence of PW4 goes 

to show that PW3 reported her that accused Babul had committed rape 

upon the prosecutrix. The evidence of PW6 also goes to show that 

when he asked the prosecutrix about the incident on the following 

morning she had reported the PW6 that accused Babul  had committed 

rape on her.    

15.  Thus, it clearly appears from the evidence on record that if at all any 

rape was committed on the prosecutrix on the alleged day of the 

incident, it was only Babul Ali who had done so because neither any of 

the witnesses deposed that accused Hussain Seikh  committed rape on 

the prosecutrix nor any of the witnesses saw the accused Hussain Seikh 
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having any physical action with the prosecutrix. The only evidence 

which is available on record against the accused Hussain Seikh is that at 

the relevant time of the incident he came to the house of the 

prosecutrix along with Babul Ali and was standing outside the house of 

the prosecutrix. In my considered opinion, merely because accused 

Hussain Seikh accompanied accused Babul Ali to the house of the 

prosecturix where allegedly rape was committed on the prosecutrix by 

accused Babul Ali, it cannot be said that accused Hussain Seikh also 

shared any intention of doing so with accused Babul Ali. Mere presence 

of accused Hussain Seikh in the house of the prosecutrix cannot give 

rise to any definite conclusion under the law, in absence of any 

overwhelming evidence that he also had criminal intention in his mind 

and that he abetted the commission of the offence by accused Babul 

Ali.  

16. However, before coming to the conclusion as regards the actual 

commission of the offence by accused Babul Ali as well it needs to be 

borne in mind that most material witness who is the prosecutrix in this 

case could not be produced and examined by the prosecution for 

reasons which have already been stated above. The prosecutrix is the 

best witness in a case of rape and therefore the prosecution is duty 

bound to produce such a witness during trial of the case. It is true that 

at times for reasons and beyond a control of the prosecution, a material 

witness may not be produced during trial for examination. In such a 

situation a criminal Court has to decide the case on the basis of 

evidence available on record but no inference can be drawn in favour of 

the prosecution so as to impose culpability on the accused in criminal 

trial. If any doubt arises regarding commission of the offence alleged by 

the prosecution, the benefit thereof must be accorded to the accused. 

In the present case it would appear from the evidence that nobody 

except PW3 could see the actual occurrence. All other witnesses only 

reported witnesses. So far as the evidence of PW3 is concerned, she 
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had seen accused Babul Ali lying naked over the prosecutrix. It, thus, 

clear that there is no incriminating evidence forthcoming in the present 

case against accused Hussain Seikh. 

17. Thus, from the total analysis from the evidence on record it appears to 

me that evidence available on record is not at all sufficient to bring 

home the charge against accused Hussain Seikh and therefore no 

culpability can be imposed on him.     

18. In the result the case of the prosecution fails. The accused is 

not found guilty of offence U/s.448/376(D)/34 IPC and as 

such, acquitted of the same and set at liberty forthwith. 

  Given under my hand and seal of this court on the 5th day 

of November, 2019. 

 

( N. Akhtar) 
Addl. Sessions Judge, 

     Sonitpur::Tezpur. 

Dictated  and Corrected by me: 

 

 

      ( N. Akhtar) 

Addl. Sessions Judge, 
         Sonitpur::Tezpur. 
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APPENDIX 

 

Prosecution witnesses: 

        PW-1 :  Sri Paniram Kurmi 

      PW-2  :  Sri Shyamanta Das 

      PW-3  :  Smti Sukhmait Boraik  

      PW-4  :  Smti Soneswari Kalandi 

       PW-5  :  Dr. Amarjit Kaur 

            PW6   :  Sri Bijoy Jaria 

            CW1   :  Sri Dhan Kumar Sahu  

            CW2   :  Sri Prakash Darnal 

 

     Prosecution Exhibits : 

 

                 Exhibit-1……  FIR. 

               Exhibit-2…    Medical Report.  

       Exhibit A….   Report on summon.  

     Defence Witnesses:  

   Nil  

Defence Exhibits:  

   Nil      

 

            ( N. Akhtar) 

        Addl.  Sessions Judge,  

                    Sonitpur,Tezpur. 

 

 

 

 


